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10t October 2018 Our Ref: 180927
Your Ref;

Re: An Bord Pleandla Section 5(3) Referral, on question of Exempted Development
status of conversion of ground floor offices to a 2-bedroom apartment at Ti Choinn,
Gleann na Ri, Murrough, Galway

Dear Sir/Madam,

On behalf of our client, Tom King (c/o 0'Neill 0’Malley, 1st Floor, Technology House, Galway
Technology Park, Parkmore, Galway), please find enclosed a complete copy of.the Section 5
Declaration Application submitted by our client to Galway City Council on the 20th August 2018 [Ref:

P/DC/3/14/18] under the provisions of Section 5 of the Planning and Development Act 2000, (as
amended).

the Section 5 Declaration application relates to a proposal for the conversion of ground floor offices
to a 2-bedroom apartment at Ti Choinn, Gleann na Ri, Murrough, Galway. The application sets out
our clients position that the propesed development was exempted development under the change

of use exemptions set cut in S.I. no. 30 of 2018 - Planning and Development (Amendment|(No.2]
Regulations 2018.

The Council determined that the proposed works were not considered to be exempted development
for the following reason:

The offices in question were granted as ancitlary offices to the student
accommoaation originally granted under Pl Ref. 99/918, as amended by Pl Ref
02/348. In this regard the proposed change of use would contravene the condjtions
attached to Pl Ref. 99/918 and Pl Ref. 02/346 and therefore requires the benefit

of planning permission. The proposed change of use is therefore not considered to
be exempt from planning permission.’

As a result of the Planning Authority's decision (dated the 17" of September 2018], this
correspondence form the basis of a referral under Section 5(3)(a] of the Planning and Development
Act 2000, as amended, to An Bord Pleanala. We are therefore, an behalf of our client, referring this
matter to An Bord Pleanala for consideration. Accordingly, as set out in the Section 5 application
lodged with the Planning Authority, we are requesting the Board to determine whether the proposed
conversion of ground floor offices to a 2-bedroom apartment at Ti Choinn, Gleann na Rf, Murrough,
Galway is or is not exempted development under the change of use exemptions set out in the
provisions of S.I. no. 30 of 2018 - Planning and Development (Amendment] ( No. 2) Regulations 2018.

Tet Directors:
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It is proposed to convert ground floqq_ngceﬂg_a 2-bedroom apartment and conjhect to the existing

services at Ti Choinn, Gleann na Ri’.’é.l‘tﬂggpugh, Galway. It is intended to provide_: rivate open space
for the new apartment via the existi ;Fﬁmmﬂmmﬁfmﬁeann na Ri. There

is a similar arrangement in place for the other ground floor apartments in the building as accepted
by the Planning Authority under PL. Ref. 15/359.

Qutline of Proposed Works

et S ——

Compliance with S.I. no. 30 of 2018- Planning and Development (Amendment) (No. 2] regulations
2018,

As previously set out the applicant sought a declaration on the basis of the ¢ha nge of use examptions
set out in S.1. no. 30 of 2018 - Planning and Development [Amendment)(No.2) Requlations 2018
which amend article 70 of the Planning and Development Regulations 2001 by inserting a new sub-
article (6], which makes provisien for the change of use of specified classes of use to residential
use, without the requirement to obtain planning permission during the relevant period, which
commences on the date of the making of the Regulations and concludes on 31 December 2027, Sub-
article 10{6](b] states:

b} This sub-article relates to a proposed development, during the relevant period, that
consists of a change of use to residential yse from Class 1, 2, 3 or 6 of Part 4 to
Schedule 1.

Further, in sub-article 10{6)(c], the criteria for compliance with the regulations are set out as
follows:

Notwithsianding sub-article (1] where in respect of a proposed
development referred to in paragraph (b)—

il the structure concerned was completed prior to the making of the
Planning and Development [Amendment! [No. 2] Regulations 20718,

li] the structure concerned has at some time been used for the purpose
of its current use class, being Class 1, 2. 3 or 6, and

liii] the structure concerned. or so much of it that is the subject of the
proposed development, has been vacant for a period of 2 years or more
immediately prior to the commencement of the proposed development,
then the propoased de velopment for residential use, and an w related works,
shall be exempted development for the purposes of the Act, subject to the
condjtions and limitations set out in paragraph [d}

Thus, sub-article 10(6)(c) sets out the circumstances in which a change of use to residential use
shall be exempted development. Significantly, however, sub-article (dl enumerates the relevant
conditions and limitations or provides “de-exempting” criteria, including, at paragraph [(d){ix]:

No development shall contravene a condition attached to a permission
under the Act or be inconsistent with an Wy use specified or included in such
a permission.

The proposed development accords with the provisions of S.I. no. 30 of 2018 - Planning and
Development (Amendment]iNo.2) Regulations 2018 and is not de-exempted by any of the
aforementioned criteria, as evident in Tahle 1, attached.
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the offices in ques on Jwere granted_gs—entillary offices to the student
accommodation originglly gramted Under Pl Ref

. 99/918, as amended by Pl Ref
02/346. In this regard the proposed change of use would contravene the conditions

attached to Pl Ref. 99/918 and Pl Ref 02/346 and therefore requires the benefit
of planning permission.”

The decision which issued
September 2018) stated that:

R

The decision or Planner’s Report did not specifically state which conditions of PL. Ref. 99/918 and
PL. Ref: 02/346 are being contravened by the proposed development. We have undertaken a detailed
review of the conditions attached to the relevant planning permissions and are of the opinion that,
on the basis of the wording of the refusal reason, the Planning Authority are referring to Condition
No.1 of PL. Ref. 99/918 as being allegedly contravened. Condition No.1 states the following:

The development shall be carried out and completed in accordsnce with the
application made on 22/12/1999, as revised and amended by documentation
submitted on 28/1/2000 and 10/03/2000 put subject, however, to the requirements
of the further conditions hereafter jn corporated.

Reason: To ensure that the development is carried out in accordance with the
permission and that effective control is maintained.”

A review of the Planner's Report which accompanied Galway City Council's declaration [(Ref.
P/DC/3/15/18] indicates that the basis for their decision relates to the vacant offices being granted
permission as an ancillary use to the primary use of the building as student accommaodation.

Therefore, it is alleged that these anciltary uses are integral to the operation of the building as
student accommodation. The Planning Officer’s report states:

As referenced in the planning history section above, planning permission was
originally granted under Pl Ref 99/918 for 3 private residential or student
accommodation comprising a total of 140 no. apartments, along with ancillary
facilities consisiing of a 2 storey local shops including launderette, bank,
restaurant, caretaker’s apartment and a conference room. In this context it js
highlighted that the change of use of an y of the ancillary facilities, such as a retail
Unit, seminar room or offices, to a residential unit, is not considered to be exempt
under the abovementioned legislation as these facilities were granted as an
integral part of the original student accommodsation.’

It is considered that the rationale being adopted by the Planning Authority is that the extant
permitted ground floor uses at Ti Choinn are ancillary to the student accommodation overhead and
to permit their change of use would be contrary to Condition No.1 of PL. Ref. 99/918 and PL. Ref.

02/346 thereby de-exempting the change of use in the context of S.I. no. 30 of 2018 - Planning and
Development (Amendment)iNo.2) Regulations 2018.

However, it should be noted by An Bord Pleanila that the overhead accommuodation at Tj Choinn
was permitted as both student accommodation and/or private residential accommodation. The
requirement to provide the ‘ancillary’ uses i.e. office space was originally 2 requirement of the
Section 50 Student Accommodation provisions. It should also be noted that the use of the
accommodation overhead the ground floor at Ti Choinn as student accormmodation ceased in 2012



andis now predominantly made up of private residential accomrnodation. Therefore, it is ourepinion
that the ground floor uses i.e. office space are no longer ancillaryto any other use. Given that these
uses are no longer ancillary to any use it is not considered reasonable to conclude that the proposed
change of use would contravene Condition No.1 of PL. Ref. 99/918 and PL. Ref. 02/346. On the basis
that the proposed development would not contravene Condition No.1 of PL. Ref. 99/918 and PL. Ref.
02/346 the refusal reason cited by the Planning Authority is considered to be invalid. Farthis reason,
we respectfully request that An Bord Pleanala take the above into consideration and declare that
the proposed change of use s exempted development under the provisions of S.1. no. 30 of 20718 -
Planning and Development (Amendment)(No.2) Regulations 2018.

Conclusion

From examination of the Planner’s Report on the Section 5 application, it is our understanding that
Galway City Council are of the opinion that the existing permitted ground floor uses at Ti Choinn are
ancillary to the student accommadation as part of the overall Gleann na Rf development and to
permit their change of use would be detrimental to the permitted student accommodation use and
be contrary to Condition No.1 of PL. Ref. 99/918 and PL Ref. 02/346.

It must be considered that the development was permitted as both private residential and student
accommodation. The development was completed under ‘The student accommodation scheme’
introduced in section 50 of the Finance Act 1999, as part of this scheme communal facilities such as
office space were required. In this regard, the primary use of the accommodation over the ground
floor at Ti Choinn, for the purposes of student accommodation, ceased in 2012 and is now
predominantly made up of private residential accornmodation. Therefore, it is our opinion that the
ground floor uses are no longer ‘ancillary’ to any other use in the development.

In this regard it is considered that the office space, which have been vacant for over two years is in
accordance with the change of use exemptions set out in S.I. no. 30 of 2018 - Planning and
Development (Amendment){No.2) Regulations 2018 which amend article 10 of the Planning and
Development Regulations 2607 and is therefore exempted development.

The proposed conversion of the existing office space will provide a 2-bedroom apartment and
cansidering that there is 3 pressing requirement to provide additional housing units country wide it
15 our opinion that it is cantrary to the provisions of the planning legislation for Galway City Council
to determine that the proposals are not exempted development.

. @ﬁ@agp? untatlcn g[so
consideration éﬁcpieél PRLQI

On the basis of the above, and the previcusly submitted Secti
enclosed, we wish to refer this matter to the Board for it
fee of €220,

The previeusly submitted Section 5 application docu
is listed as follows:

*  Copy of Declaration of Exempted Developmn[t%'r
*  Copy of requisite application drawings. [ ABP.
\

Copies of the decision issued from Galway City Council under Rel P& sfthe
Planner’s Report on file, are also enclosed in this correspondence. ———

We trust the attached is in order; however, should you require further clarification on any matter
of the attached referral, please do not hesitate to contact this office.

Yours sincerely,



=

Alan Bannon
Planner

McCarthy Keville 0'Sullivan Ltd.

Encl.

LTR DATED
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Table 1: Compliance with the limitations and conditions set out in the provisions of S.1. no. 30 of 2018

- Planning and Development [Amendment) [No. 2] Regulations 2018,

’_Limitations and conditions

Compliance

The development is commenced and completed during the relevant
period.

v

Subject to sub-paragraph (iii), any related works, including works as may
be requirad to comply with sub-paragraph [viil, shall affect only the
interior of the structure and shall not materially affect the external
appearance of the structure so as to render its appearance inconsistent
with the character of the structure or of neighbouring structures

v

Any related works for the alteration of existing ground floor shop fronts
shall be consistent with the fenestration details and architectural and
streetscape character of the remainder of the structure or of
neighbouring structures.

No development shall consist of or comprise the carrying out of works to
the ground floor area of any structure which conflicts with any objective of
the relevant local authority development plan or local area plan, pursuant
to the Part 1 of the First Schedule ta the Act, for such to remain in retajl
use, with the exception of any works the purpose of which is to solely

| provide on street access to the upper floors of the structure concerned.

No development shall consist of or comprise the carrying out of works
which exceeds the provision of more than 9 residential units in any
structure

Dwelling floor areas and storage spaces shall comply with the minimum
floor area requirements and minimum sterage space requirements of the
“Sustainable Urban Housing: Design Standards for New Apartments —
Guidelines for Planning Authorities” issued under section 28 of the Act ar

any subsequent updated or replacement guidelines

Reoms for use, or intended for use, as hahitable rooms shall have AN
adequate natural lighting

BORD F}mﬁﬁm

No development shall consist of or comprise the carrying out of works to
a protected structure, as defined in section 2 of the Act, save whére the
relevant planning authority has issued a declaration under sectic#n 57 of

the Act to the effect that the proposed works would not materially|affeBATE
the character of the structure or any element, referred to in sect IhG.

15 ocY2018

D AU

57(11(b) of the Act, of the structure.

No development shall contravene a condition attached to a permidaion

under the Act or be inconsistent with any use specified or included in such
a permission.

No development shall relate to any structure in any of the following areas:
(I} an area to which a special amenity area order relates;

(1) an area of special planning control;

{11] within the relevant perimeter distance area, as set out in Table 2 of
Schedule 8, of any type of establishment to which the Major Accident
Regulations apply

No development shall relate to matters in respect of which any of the
restrictions set out in subparagraph (iv), (viil, (viiA), (viiBJ, [viiCl, lviiil or lix)
Bf article 9(1){al, or paragraph (c) or [d) of article (91(1], would apply.




Wo development shall cansist of or comprise the carrying out of works for

the provision of an onsite wastewater treatment and disposal system to ‘/
which the code of practice made by the Environmental Protection Agency

pursuant to section 76 of the Environmental Protection Agency Act 1992 ‘/
relates and entitled Code of Practice — Wastewater Treatment and

Disposal Systems Serving Single Houses together with any amendment to
that Code or any replacement for it. J

AN BORD PLEANALA

15 OCT 2018

AV | —
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@ . ) e Declaration of Exempted Development
c, Comhairlg Cathlacﬁ na Gaillimhe Form (S5 of Planning  and
Galway City Council

Development Act 2000)
IM’PORTANT ALL QUESTIONS MUST BE ANSWERED.
ostal ress of Site or Bujiding:
...... /P o LHOTNVA.. JZZEWY NARL . f"iumarJGH QJLWAY

Plan Ref. No., . Pr-e.«l.(iam / ’V/lﬂr\ iS‘/?S-"‘I

(If none, give descnptlon sufficient tol entlfy)

2. Name of Appiicant in full;
........................ E%M//(Mé'

ﬂmm“%
t”""'“"ﬁm—n-.vy oy

Address if different from No, 1 above) .J(MIDCV (RO Z....4 %rffy ﬁm B ﬂ: Pl m%f

Tel No. / ........................................................................ ;
Emall address / 150CT20'8 F

JLUR DATED
e T | |'1Lfi‘,i
3 (8} State app ﬁfzts Interest in site if any (f;eéa‘hoid leaseh JHBG)
U LT Ry B IV Y - S

N B If epplrcant is not the Freehold owner of ihe land in question

...................................................................................................

4, {a) Brief dgseripfion of proposed development
@Nv‘c’.m' ?f:m Nl LOFFICE,. S SPALES....... . Te A 23&‘0&@% APMTMEN?*
WUTH,. CamMECTane .. T lﬁmmcn..,.ﬁsm‘.g,s L THy. THE., Eu.sr.wc.-r BerDINC#.
o OLEUE . SNSRI \HURIAT.... 00 O YiZARS....

{b) Additional Information If the development n@es an extension to a house:

Floor Area of (i} Proposed extension

{ii) Any existing extensi ) Sq. M.

(i} Amount of prifate open space remaining to the rear of the house .o excluding garages/stores

NB. ALL DRAWINGS SHOULD BE SUBMITTED IN A METRIC SCALE

{c) Additional Information if the development involves the Erection of garages [ stores etc within the garden
of a house

Floor Area of {i) Proposed store / garage / shed ete (El:\/ ) Sq. M.

In the Larden { Y Sq. M.

{ify Any existing store / garage / sh

(i) Amount of private open spdce remaining to the rear or side of the house .j.e. excluding garages/stores

N.B, (i), (f) and (1) must be individually and clearly defined on submitted drawings for each of the above categories



5 In the case of any building or bulldings to be retained on site, or for @ of use of the property, please state:
(a) Present use of each floor or use when Jast used:...OFElC&....%‘nass. NN LI Y .5-?,,‘ .................................

{b) Proposed use of each floor: ZgED@DOM%ﬁWMENT'?(S*&%

| HEREBY DECLARE that the information given in this form is correct

%ﬁ(drawings in metric required with application — tick box: Site Location
Layout Plan {1:200 or 1:500) |~ Plans and Elevations (1:50 or 1:100)

plan (1:4000)
Appropriate Fee €80.00 E/

Fees can be paid by casit, cheque, debit card or credit card at the cash office In City Hall, Payment can also be made
by phoning Customer Service on (081) 536960,

The Law Governing the Planning System is set out in the | The Acts and the Regulations can aiso be purchased from
Planning and Development Act 2000 and the Planning and | the Gevernment Publications Sale Office. Sun Alliance
Development Regulations 2001 and 2002. These may be House, Molesworth Street, Dublin 2.

accessed by way of a link with the Department of the | Telephone 01 847 6834/35/36/37)

Environment htto:/fwww.environ.ie/devindes. htmi

P =

15 OCT 2018
LTRDATED _____ rtu
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Halla na Gathrach
Bathar an Cholaiste

c, Comhairle Cathrach na Gaillimhe i
I Galway City Council ot o

H91 XaKg

Our Ref: P/DC/3/14/18 V4 September 2018

Tom King,

¢/ o0 O’'Neill O'Malley,
Technology House,
Galway Technology Park,
Parkmore,

Galway.

Planning Declaration under Section 5 of the Planning
& Development Act, 2000 (as amended), & Planning and Development Regulations 2001
(as amended),

Re:  Conversion of ground floor office space for use as a 2 bed apartment.

At Ti Choinn, Gleann na Ri, Murrough, Galway.

1. The offices in question were granted as ancillary offices to the student accommodation

pPermission.

However, it must be emphasised that this opinion is given without prejudice to the
provisions of Section 5(3) of the Planning & Development Act 2000 - (asamended.) “Where
a declaration is issued under this section, any person issued with a declaration may, on

payment to the Board of such a fee as may be prescribed, ref - aratioT TOr Teview by - |
the Board within 4 weeks of the date of the issuing of the decl;raﬁoﬁ'ﬁ BORD PLILAR}/ALA
Mise le Meas, 15 OCT 2018

\\
, ) V1
. //Dﬂ/\’\\ e .. g&i DATED il
an,

Carolint\ﬁ’hef " ABD-

A/Director of Services,

Planning Department.

Faiititear roimh chomhfhreagras i nGaeiige / Correspondence In Irish is welcomad

Selrbhisi Custaiméara / Customer Service (091) 536400 Rphost / Email customarsewlce@galwaycity.ie
Gréasan / Weh www.galwaycity.ie



Beciton & af Planning s Devalupmein Act 2000, 88 srsaded,

Ref, Ne.: H/BE/3/14/1 8
Adilrass V1 Ehainn, Glaann me R, Galwey.
Applieant: T Kirvg,

Deseription of Bevelepment:  Conversion of graund fow officss, m 11 Chon, Glaann 18 #,
foor viae as g 3-liadd gpariment

Inel ilon of refuse compactor, revised car park lsyout, Bin storage sreas,
ind entrance gates/fencing. Granted 19/02/200%,

 Permission fer revislons to ground floor of Block Type D (Block 14 - Ti Cholnn)
‘No. 918/89 and 0/01 to include criche snd administrative officas,

o Block Type D (Block 14) smendment to Planning
udent Ascommodation - 775 spartments, shops,
om auxiliary works to include revised interns!
rtment numbers unchanged) and reduction




Relevant legistation
Artide 2 of the latter Instrument states as follows - "Amendment of Article 10 of the Principol

Reguiations 2. Articke 10 of the Planning ond Development Regufations 2001 {S.I. No. 500 of

2001] is amended by inserting the following sub-orticle after sub-orticle {5):
‘habitable room” mecns o room used for living or sleeping purposes

16} (a} In this sub-orticle—
but.does not-inciode o iaeher Thot i & Jioor orea of less thon 6.5 square metres: ‘relevont
period” means the period from the making of these Reguiations until 31 Decermber 2021 :
(0] This sub-articke relotes to o proposed deveiopment. diring the refevont period, that consists
of a change of use to residentiaf use from Class 1, 2, 3 or & {see beiow] of Port 4 to Schedule 1.
where in respect of o propased development referred to in

fc) Notwithstanding sub-article (1),
peragroph g =
ib)— (i} the structure concerned was completed prior to the making of the Planning on

Beveiopment {Amendment) (No. 2} Regulations 2018,
{ii] the structure concerned hos at some time been used for the purpese of its current use closs,
being Jass 1, 2. 3 or 6, ond
(iii) the structure concerned, or so much afitthatisthesubjectofﬂrepmpaseddeWﬂent
fas been vacont for a period of 2 years or more immedigtely prior to the commencament of the
broposed developrment,

residertial use, and any related works, shuil be exempied

then thepmposeddevebpmentfar
abwbpmentﬁrmepurpmesafﬂrem subject to the conditions and limitations set out in
paragraph (d}”

CLASS 1
Use as a shop.

CLASS 2
Use for the provision of-—

(@) financial services,
(b) professional services (other than health or medical services),

fc) any other services (including nse as a betting office),
where the services azeprwidadpﬁncipa]]ytoﬁsiﬁngmnbetsofﬂxe public.

CLASS 3
Useasauoﬂice,oﬂlerﬂlmametowhichc!asZc;ﬂhjsParmfﬂﬁsSchethﬂeappﬁa.

CLASS 6 A
Use_asaMdanialch!b,agnﬁthouseo!ahosiel(oﬂlet a hostel where care is




Proposa)

The applicant’s agent has Provided a cover letter on file, which states that the office unit In
question has been vacant for over 2 years.

The applicant has provided a breakdown of the internal dimensions / spaces within the
Proposed apartment. It js stated that the proposed 2-bed apartment (97sam) is fully compliant
with the Design Standard-fm-NeW-A-paftrrrents-tzols}. From an inspection of the floor plans and
schedule of information provided, this appears to be the case.

Itis Proposed to carry oyt alterations to the existing windows serving the office space. These
alterations are considered to be non-material aiterations (see existing and proposed southern
elevation).

It is stated that it is intended to provide ‘private open space’ for the new apartment via ex_isting
communal dpen space serving at Ti Choinn, Gleann na Ri. The cover letter states that this is the
same situation for the other ground floor apartments in the building. [t is also highlighted that
the existing levei of communal open space amounts to 21,000sqm, with the actual requirement
for communal and private open space stated to be 10,000sqm.

Assessment

It is highlighted that the offices in question, are located in Block D as originally granted (see
below). The internai layout of this block was subsequently revised under a number of
permissions, with the most recent being Pl. Ref. 02/346. In this case the internal layout was
revised to include for a créche and administrative offices (see fioor plan on following page).
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Amin. Offices

The current application relates to a change of use of the administrative offices shown above.

From an inspection of the Planner's report under Pl. Ref. 02/346, it is noted that the offices
were considered to be ancillary offices (see below).

Planning Appraisal
This application is for rovisions 10 previous approved deve
ground floor to include & créche and administrative office.

ment AvibiEBdcpibd oA LA
e proposed créche and office replace
Ri development and accommodaies a
ges cover & floor area of 231sgqm, the

the zoning of the area. THe
ng provided at this Jocation

Btz & standard of one spece 20sq 7

m of operationa! space. Th
mlﬂﬁﬂimnf‘?ipmlkdwmm clowrge is nog




® /

In light of the ahove, given that the offices in question were ancillary to the student

@mmodaﬁon 35 originally Eranted, it ig considered that the exemption referred to under
Article 6 {10 {6} does not applicant in thig case

- Recommendation

The offices i question were Branted as ancillary offices to the student actfommod:t::;
originally granted under PL. Ref. 99/915, a5 amended by Pl. Ref. 02/346. In this g
Proposed change of use would contravene the conditions attached to P!. Ref. 99/918 an e o-f use
02/3246 and therefora requires the benefit of planning permission. The proposed chang

is therefore not considered to be exempt from planning permission.
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